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Abstract:An international workshop on “State Practice of Archipelagic Waters冶
sponsored by the Xiamen University South China Sea Institute (XMU鄄SCSI) and the
Shanghai Jiao Tong University Center for Oceans Law and Policy (SJTU鄄COLP) and
co鄄organized by the National Institute for South China Sea Studies (NISCSS) was
successfully held on February 28, 2013. Over ten experts and scholars from universi鄄
ties and research institutes of the United Kingdom, Turkey, Germany and China en鄄
gaged in in鄄depth discussions on state practice of archipelagic waters from perspec鄄
tives such as the archipelagic regime, state practice of various countries and future
developmental trend, as well as the impact of such practices on the South China Sea
issue. This article is a summary report of the international workshop.
Key Words: Archipelagic regime; Archipelagic waters of non鄄archipelagic
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The archipelagic regime is one of the new legal regimes established in the 1982
United Nations Convention on the Law of the Sea (UNCLOS). In Part IV of UN鄄
CLOS, the concept of “archipelago冶 is defined, the archipelagic baseline and the le鄄
gal status of archipelagic waters are provided for, and other States蒺 rights of navigation
within the archipelagic waters, namely the right of innocent passage and the right of
archipelagic sea lanes passage, duly safeguarded. According to the provisions in UN鄄
CLOS, the regime of archipelagic baseline and archipelagic waters is only applicable
to archipelagic States. However, many non鄄archipelagic States also have mid鄄ocean
archipelagos which are geographically isolated and independent from their land mass,
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and some non鄄archipelagic States have drawn straight baselines similar to archipelagic
baselines for such mid鄄ocean archipelagos. The impact of such state practice on the
international law of the sea and its development is noteworthy; on the other hand, as
China also has mid鄄ocean archipelagos such as the Nansha Islands (Spratly) in the
South China Sea (SCS), the perspective of archipelagic waters should be given due
attention. That China perhaps may advance the revision of international law to prac鄄
tice the legal regime of archipelagic waters in her SCS archipelagic waters so as to as鄄
sume a milder position conducive to bilateral negotiations has already been stressed
by Prof. Kuen鄄chen Fu, Directing Expert of a National Social Science Fund鄄spon鄄
sored key project “Research on the Strategy for Maintaining the Core National Inter鄄
ests of the South (China) Sea冶 (project approval No. : 10zd&013), in his book Le鄄
gal Status of the South (China) Sea published 18 years ago.
Against this backdrop, an international workshop on “State Practice of Archipe鄄
lagic Waters冶 sponsored by the Shanghai Jiao Tong University Center for Oceans Law
and Policy ( SJTU鄄COLP) and the Xiamen University South China Sea Institute
(XMU鄄SCSI) and co鄄organized by the National Institute for South China Sea Studies
(NISCSS) was successfully held on February 28, 2013. Over ten experts and schol鄄
ars from universities and research institutes of the United Kingdom, Turkey, Germany
and China gathered at the NISCSS in Haikou, China for in鄄depth discussions on state
practice of archipelagic waters from perspectives such as the archipelagic regime,
practices of various States and future developmental trend and impact of such prac鄄
tices.
玉. 1982 UNCLOS and Archipelagic Regime
A. Legislation of Archipelagic Waters
Zheng Fan, a doctoral student at the KoGuan Law School of Shanghai Jiao Tong
University, delivered a speech on “Legislation of Archipelagic Waters,冶 which by re鄄
viewing the course of legislation of the archipelagic regime, emphasized that the ar鄄
chipelagic waters have an eclectic legal status.
1. Introduction of the Archipelagic Regime
In classical international law, based on the separation of land and sea, an archi鄄
pelago was not an entity in terms of legal status, as islands within an archipelago were
divided from the waters between them, and each island was entitled only to its re鄄
spective territorial sea along its low鄄water line. Therefore, the waters with archipela鄄
gos were often interspersed with high seas. It was proposed by some international ju鄄
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rists and institutes in the 1920s that there should be a set of independent principles
governing archipelagos, and relevant proposals were made at the Hague Codification
Conference of 1930, failing to reach consensus though. The starting point of these
concerns and proposals was that an archipelago should be considered a whole. During
this period, such claims on the “unity冶 were based on geographical considerations.
Besides, most mid鄄ocean archipelagos in the world during this period were under the
colonial rule of European and American imperialists, whose primary concern as mari鄄
time powers was to maintain high seas freedom. Following the end of the Second
World War, these archipelagos which used to be overseas colonies of Western powers
gained independence one after another, and archipelagic States started to vigorously
argue for the unity between islands and adjacent waters in archipelagos on the ground
of economic, political, and historical factors.
2. Development of the Law of the Sea and the Archipelagic Regime
The development of the law of the sea has major impact on the eventual forma鄄
tion of consensus on the archipelagic regime. These developments include: (1) Nor鄄
way Fishery Case: in this case, the International Court of Justice ( ICJ) supported
Norway蒺s straight baseline which included its coastal archipelagos, and recognized the
waters within the straight baseline as internal waters wherein Norway enjoys exclusive
sovereignty. Though the case dealt with the issue of coastal archipelagos, some prin鄄
ciples of this case have been cited by archipelagic States in their claim for the archi鄄
pelagic regime, such as application of straight baseline, considerations of economic
and historical factors, and legal status of waters within the straight baseline; (2) def鄄
inition of archipelago: on one hand, only geographical factors were considered in the
traditional definition of archipelago, and it was only in subsequent development that
economic, political and historical factors were taken into account; on the other hand,
the traditional definition of archipelago focused only on the land, while in the defini鄄
tion finally developed in UNCLOS, an archipelago includes islands and their adjacent
waters, thus ending the traditional separation of sea and land; (3) the exclusive eco鄄
nomic zone (EEZ) and continental shelf regimes: based on these regimes, even in
the absence of a straight baseline approach, the separate EEZ and continental shelf
for each island would be more than enough to encompass the entire area of intervening
waters, which would enhance the unity of archipelagos.
3. Legal Status of Archipelagic Waters
The legal status of archipelagic waters was a point of controversy in the discus鄄
sions on the archipelagic regime. The claims and practices of archipelagic States,
with reference to the Norway Fishery Case which considered the internal waters within
the straight baseline as internal waters, were strongly opposed by maritime powers ad鄄
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vocating freedom of navigation. Therefore, compromise became inevitable to achieve
consensus. The compromise manifested in UNCLOS is that on one hand archipelagic
States蒺 sovereignty over archipelagic waters is affirmed, and independent legal status
is accorded to archipelagic waters, while on the other hand foreign countries蒺 rights of
navigation through archipelagic waters is affirmed: right of innocent passage and right
of archipelagic sea lanes passage.
B. Review of Baselines for Islands
Professor Liu Xinshan of the College of Marine Science and Environment, Dalian
Ocean University rendered a speech titled “Review of Baselines for Islands,冶 which
commented on the application of straight baselines by non鄄archipelagic States to mid鄄
ocean islands from the perspective of UNCLOS articles.
1. Analysis of Baselines and Archipelagos
The roles of baselines include: establish the extent of internal waters of a non鄄
archipelagic State [article 8] or the extent of archipelagic waters of an archipelagic
State [article 49]; measure the breadth of the territorial sea, contiguous zone, ex鄄
clusive economic zone, continental shelf of non鄄archipelagic States and archipelagic
States [articles 3, 33 (2), 48, 57 and 76 (1)].
Types of baselines include: (1) normal baselines [ article 5]; (2) straight
baselines for non鄄archipelagic States ( including their mainland and their islands)
[article 7(1)]; (3) straight baselines for archipelagic States [ article 47 (1)];
(4) baselines for special natural conditions ( reefs, mouths of rivers, bays, ports,
low鄄tide elevations) [articles 6, 9, 10, 11, 13].
Types of islands include: (1) Islands belonging to a non鄄archipelagic State, in鄄
cluding islands in the immediate vicinity of its mainland, and oceanic islands (mid鄄
ocean islands) [ articles 7, 121]; (2) islands constituting an archipelagic State
[Part 郁].
2. Application of Archipelagic Baselines
Based on the above analysis, Prof. Liu concluded that: (1) Only archipelagic
States have the right to establish straight archipelagic baselines, and further claim ar鄄
chipelagic waters, while the baselines for mid鄄ocean islands of non鄄archipelagic
States do not have the same legal status as that of archipelagic baselines; (2) sepa鄄
rate straight baseline systems for those mid鄄ocean islands of a non鄄archipelagic State
should be established in accordance with UNCLOS, article 7 and customary interna鄄
tional law, and under UNCLOS, articles 7(5), 8 and customary international law, a
non鄄archipelagic State should show respect for the economic interests ( like fishing)
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of other States in its internal waters enclosed by such separate straight baseline sys鄄
tems. Finally, Prof. Liu explained that no substantial difference exists between mid鄄
ocean islands and its mainland, when a non鄄archipelagic State draws the straight
baselines. He deemed that Western scholars have placed too much emphasis on the
length of baselines, thus neglecting the fact that the essential purpose of drawing
straight baselines is for better maritime jurisdiction.
域. Practices of Non鄄archipelagic States
A. UNCLOS and State Practice of Dependent Archipelagos
Dr. Sophia Kopela, a lecturer of Lancaster Law School, Lancaster University,
and author of a monograph on dependent archipelagos (both coastal and outlying),
presented a speech on “The UN Law of the Sea Convention and State Practice in De鄄
pendent Outlying Archipelagos. 冶 In her speech, Dr. Kopela analyzed, in light of
UNCLOS, practices of non鄄archipelagic States which have applied to their dependent
archipelagos straight baselines similar to archipelagic baselines, as well as the devel鄄
opmental trend of such practices in light of the constitutive requirements of customary
international law.
1. Impact of State Practice on the Development
of the Archipelagic Regime
Dr. Kopela briefly reviewed the development of the archipelagic regime, with an
emphasis on the impact of political factors on the Third United Nations Conference on
the Law of the Sea (UNCLOS III), and further pointed out the impact of state prac鄄
tice on the eventual formation of the archipelagic regime in UNCLOS, that is, due
consideration given to practices of archipelagic States such as Indonesia in the 60s
and 70s of the 20th century, which established straight baselines based on their do鄄
mestic legislation.
2. Analysis of Practices of Various States
In her following examination of practices of various non鄄archipelagic States, Dr.
Kopela classified archipelagos into two categories based on their size and the maritime
space they cover: (1) archipelagos dominated by one or two large islands, including
the Svalbard Archipelago of Norway, the Falkland Islands of the United Kingdom and
the Guadeloupe of France; and (2) archipelagos with similarly sized islands or
islands located in a random way, including the Faroe Islands of Denmark, the Ga鄄
lapagos Islands of Ecuador, the Houtman and Abrolhos Islands of Australia, the
Turks and Caicos Islands of the United Kingdom, the Balearic Islands, the Canary
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Islands and the Azores and Madeira Islands of Spain, the Royalty Islands, New Cale鄄
donia of France, the Co Co and Preparis Islands of Myanmar, the Andaman and
Nicobar Islands of India, and the Xisha Islands and Diaoyu Islands of China.
In her review of the practices of non鄄archipelagic States, Dr. Kopela stressed
the restrictions on archipelagic baselines in UNCLOS, article 47, including: the ratio
of the area of the water to the area of the land shall be between 1 to 1 and 9 to 1; the
length of such baselines shall not exceed 100 nautical miles, except that up to 3 per
cent of the total number of baselines enclosing any archipelago may exceed that
length, up to a maximum length of 125 nautical miles; the drawing of such baselines
shall not depart from the general configuration of the archipelago.
3. State Practice and Customary International Law
As to whether such state practice is capable of creating customary international
law, Dr. Kopela stressed that they should be assessed from the following three per鄄
spectives: (1) consistency, duration and generality of state practice; (2) opinion ju鄄
ris; (3) reactions of other States: protest or silence, inter alia, whether silence man鄄
ifests acquiescence.
Dr. Kopela concluded her speech by further analysis of the emerging customary
international law to be developed from state practice that non鄄archipelagic States es鄄
tablish archipelagic baselines for their dependent outlying archipelagos. She put for鄄
ward three principles that non鄄archipelagic States should follow in drawing archipelag鄄
ic baselines: (1) close link between sea areas and the land domain; (2) legal status
of waters within baselines: internal waters, but with respect for the right of innocent
passage; and (3) compliance of such archipelagic baselines with UNCLOS.
B. Northwest Passage in the Arctic and the South China Sea
Prof. Liu Huirong and Associate Prof. Bai Jiayu of the Ocean University of Chi鄄
na presented a speech on “Legal Status of the Northwest Passage in the Arctic and Its
Implications for China,冶 which, by reviewing and analyzing Canada蒺s claims to the
Northwest Passage, attempted to work out a solution for settling the SCS issue.
1. Canada蒺s Strategy for the Northwest Passage
After giving a brief introduction to the conditions in the Arctic and Canada, the
speaker focused on reviewing Canada蒺s Arctic strategy, inter alia its strategy about the
Northwest Passage against the backdrop of climate change. In the early 20th century,
a Canadian senator proposed the “ Sector Theory,冶 which held that all lands and
islands “lying in the north of the Dominion and extending to the North Pole冶 should
be regarded as Canadian. Generally speaking, there was no clear support by the Ca鄄
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nadian government about the sector theory. The concern about the Arctic then only
referred to the archipelago per se, while the waters adjacent to the archipelago were
not considered, including the Northwest Passage. After the U. S. 鄄flagged oil tanker
SS Manhattan crossed the Northwest Passage in 1969, however, Canada claimed the
waters of the Canadian Arctic Archipelago as Canadian internal waters in the 1970s,
and drew straight baselines in 1985. Subsequently, Canada, following bilateral nego鄄
tiations with the United States, signed the Arctic Cooperation Agreement in 1988,
and influenced the codification on “ ice鄄covered areas冶 in UNCLOS, article 234
through multilateral negotiations.
2. Legal Status of the Northwest Passage
The first question to resolve in analyzing the legal status of the Northwest Pas鄄
sage is whether it is a strait used for international navigation (SUFIN). Though geo鄄
graphically the Northwest Passage meets the provisions on SUFIN in UNCLOS, yet
whether it may be considered an SUFIN is to be tested through development of prac鄄
tices, as only U. S. 鄄flagged submarines have transited the strait.
The speaker pointed out that in comparison to the “Spitz Bergen Islands冶 mode,
on the condition that Canadian sovereignty over the passage is recognized, interna鄄
tional treaties like the “Svalbard Treaty冶 should be the prerequisite for utilizing the
Northwest Passage.
3. Implications for China
Next, the speaker analyzed the similarities between the SCS dispute and the
Northwest Passage issue, and proposed solutions that may be used as reference. The
similarities include: (1) China and Canada both insist on the islands蒺 sovereignty;
(2) China and Canada both drew a line (U鄄shaped line by China, and Arctic archi鄄
pelagic straight baseline by Canada) before the 1982 UNCLOS took effect; (3) both
claim historic title over the relevant waters; (4) both trigger U. S. objection out of
concern for freedom of navigation.
Finally, Prof. Liu and Associate Prof. Bai, with reference to the Northwest Pas鄄
sage mode, proposed two suggestions on resolving the SCS dispute. The first mode is
to accept China蒺s claim over the waters within the U鄄shaped line as historic archipe鄄
lagic waters, and recognize China蒺s historic title over the waters within the U鄄shaped
line and her sovereignty over the islands within, while allowing other States to enjoy
the right of innocent passage and archipelagic sea lanes passage concerning archipe鄄
lagic waters. The second mode is to recognize China蒺s historic title over the waters
within the U鄄shaped line, and thus China enjoys the priority right of resource exploi鄄
tation and fishing within the U鄄shaped line; draw archipelagic baselines over the
Xisha Islands and the Nansha Islands, in which China enjoys full sovereignty as ar鄄
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chipelagic waters; foreign vessels enjoy the right of archipelagic sea lanes passage
within the archipelagic waters, innocent passage through the territorial sea, and free鄄
dom of navigation in EEZ and high seas.
芋. Islands and Maritime Dispute
A. The Aegean Sea and the South China Sea
Prof. Nilufer Oral from Law Faculty, Istanbul Bilgi University of Turkey presen鄄
ted a report titled “ Perspectives on the South China Seas from the Aegean Sea. 冶
Prof. Oral introduced and analyzed the maritime dispute between Turkey and Greece
on islands, islets and rocks in the Aegean Sea, and in the end pointed out the simi鄄
larities between the Aegean Sea issue and the SCS issue.
Prof. Oral pointed out that the Aegean Sea issue includes the following aspects:
(1) sovereignty over islands, islets and rocks; (2) island maritime zones, including
effect of islands, islets, rocks on the delimitation of continental shelf and EEZ; and
(3) cooperation in contested maritime zones. Besides, Prof. Oral detailed the back鄄
ground to the Aegean Sea issue. Geographically, the Aegean Sea is a sub鄄regional
sea of the Mediterranean Sea and a semi鄄enclosed sea; its two coastal States are Tur鄄
key and Greece, of which Greece has unsuccessfully argued for archipelago status;
the distance between two mainland coasts is less than 400 nm, which inevitably gives
rise to overlapping maritime zones; scattered in the Aegean Sea are thousands of
islands, islets and rocks (3000 according to Turkey), of which 24% are under 100
m2 . Natural resources and economic activities: marine living resources, hydrocar鄄
bon; tourism and shipping. In terms of historical background, Prof. Oral reviewed
events affecting the Aegean maritime dispute since the independence of Greece in
1830, including: 1913 Treaty of London; 1923 Lausanne Treaty of Peace; 1947 Par鄄
is Peace Treaty; Turkey not a Party to 1982 UNCLOS; 1995 Kardak / Imia crisis;
1999 Earthquake; 1999 Helsinki Agreement (Turkey as a candidate to the EU), and
bilateral negotiations on鄄going, among others.
1. Sovereignty Dispute
Next Prof. Oral gave a detailed analysis of the Kardak (called Imia by Greece)
Island dispute. Greece deems that this island was ceded to Greece under the 1947
Paris Peace Treaty, which Turkey denied; Turkey also considers Kardak a “ rock冶
and not an islet. The dispute between Turkey and Greece over the sovereignty of this
island has lasted many years. After reviewing international law cases involving sover鄄
eignty disputes over islands, islets and rocks ( including the Clipperton case and the
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Nicaragua / Columbia case), Prof. Oral came to the following conclusion: (1) his鄄
toric title / ancient claims do not hold much weight; (2) any applicable treaty must be
very clear for application; (3) court decisions give greatest weight to effective con鄄
trol.
2. Maritime Boundary Delimitation
A special issue confronting maritime boundary delimitation in the Aegean Sea is
the applicability of 12 nm territorial sea. Greece claims that 12 nm territorial sea is
an entitlement under 1982 UNCLOS, whereas Turkey, which is not a Party to UN鄄
CLOS, thinks that the scope of territorial sea should be determined by bilateral trea鄄
ties, and that Greece蒺s unilateral expansion of its territorial sea to 12 nm is an abuse
of right. Judging from the geographical conditions of the Aegean Sea, Greece will
benefit more from expansion of its territorial sea from 6 nm to 12 nm, but the high
seas will be reduced from 56% to 26% , which will cause serious impact on naviga鄄
tion.
In light of UNCLOS provisions and relevant international law cases, Prof. Oral
discussed the applicability of UNCLOS, article 15. According to this article, where
the coasts of two States are opposite or adjacent to each other, the general rule should
be: (1) by agreement; (2) failing agreement, neither State is entitled to extend its
territorial sea beyond the median line, with the exceptions being: (1) historic title;
and (2) special circumstances. In the Nicaragua v. Columbia case (2012) and the
Bangladesh v Myanmar case (2011), the main points in the ICJ decisions included:
(1) the effect of islands on delimitation should be treated on a case鄄by鄄case basis;
(2) the extent of territorial sea is reduced only when the areas of entitlements over鄄
lap. Prof. Oral noted that the above two points should be taken into account in con鄄
sidering the Aegean Sea issue.
As to the effect of islands on maritime boundary delimitation, Prof. Oral summa鄄
rized the following principles drawn from international law precedents: (1) case鄄by鄄
case approach; (2) land dominates the sea; (3) non鄄encroachment; (4) non鄄cut鄄
off; and (5) equitable result.
3. Marine Cooperation
First, Prof. Oral noted that States have the duty to cooperate despite the pres鄄
ence of maritime disputes, for the following reasons: (1) obligation under customary
international law; (2) obligation to cooperate under the 1982 UNCLOS, including
the obligation for protection of the marine environment provided in article 197, and
the obligations to enclosed and semi鄄enclosed seas cooperation for management of re鄄
sources provided in articles 122 and 123; (3) obligation to cooperate under the 1995
United Nations Fish Stock Agreement (UNFSA); and (4) International Tribunal for
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the Law of the Sea (ITLOS) provisional measures. Second, joint development / coop鄄
eration options include: (1) natural resources, including protection of the marine en鄄
vironment and marine living resources; and (2) non鄄living resources, including ex鄄
ploration, exploitation and revenue鄄sharing.
4. Common Problems Confronting both the Aegean Sea
and the South China Sea
Before ending his speech, Prof. Oral analyzed the similarities between the Aege鄄
an issue and the SCS issue, including (1) complex history; (2) sovereignty dispu鄄
ted over certain maritime features in semi鄄enclosed seas; (3) significant potential
impact of groups of islands, islets and rocks on maritime delimitation for neighboring
States; and (4) problem with maximalist views, that is, focusing on “rights冶 but not
mutual “obligations. 冶
B. Current State Practice in the East China Sea
Prof. Reinhard Drifte of the Royal United Services Institute, London presented a
speech titled “Current State Practice in the East China Sea: The Pending Issues of
Territorial Sovereignty and Demarcation of EEZs. 冶
Prof. Drifte started his speech by outlining the problems confronting the East
China Sea: (1) undemarcated EEZs between Japan and China, China and Korea,
Korea and Japan; (2) unsettled outer limits of extended continental shelves between
Japan, China and Korea; and (3) unsettled territorial disputes between Japan and
China (Diaoyu / Senkaku) and between Korea and China (Suyan / Ieodo).
Prof. Drifte focused on the Diaoyu Islands issue. In his analysis of the bases on
which China and Japan raise their respective claims, he thought that Japan was argu鄄
ing on the basis of modern international law at the time of transition from the Sino鄄
centric world to the modern world (end of the 19th century), whereas China was ar鄄
guing on the basis of a Sino鄄centric world view, based on the oldest written records
and the tributary relations with the Ryukyu Kingdom.
Following his presentation of the respective bases of China and Japan蒺s claims,
Prof. Drifte analyzed the American opportunism in 1971 and the end of the 1972 /
1978 Consensus between China and Japan.
Next, Prof. Drifte proposed the following methods of settlement for the Diaoyu
Islands issue: the best solution is through international arbitration, but UNCLOS,
which addresses boundary issues only and not territorial ownership, is not applicable.
A more pragmatic proposal is: (1) both sides exercise self鄄restraint; (2) both sides
stop patrolling; (3) three NO s̀ ( no landing, no survey and no building of facili鄄
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ties); (4) Japan and China confirm existence of a territorial dispute, and (5) free
for all fishing. However, Prof. Drifte qualified his suggestion by pointing out that this
can only be an expediency for the transitional period.
Prof. Drifte concluded his speech by analyzing the difficulty in the delimitation
of EEZs between China, Japan and Korea, and suggested joint development which
may shelve the final delimitation.
Prof. Kuen鄄chen Fu and Prof. Liu Xinshan responded to Prof. Drifte蒺s opinions
in the subsequent discussions. Prof. Fu stressed that China蒺s claim to sovereignty o鄄
ver the Diaoyu Islands is based on the following logic: the Diaoyu Islands were ceded
to Japan as a dependent island of Taiwan, but was returned to China as a stolen terri鄄
tory according to the Cairo Declaration and the Potsdam Declaration. Prof. Liu Xins鄄
han pointed out that there is no territorial dispute between China and Korea as the
Suyan Rock, which is beneath the sea surface in low tide, is not a “territory. 冶
郁. Archipelagic Regime and the SCS Issue
A. The Concept of Archipelagic State and the SCS
Researcher Hong Nong from the National Institute for South China Sea Studies
(NISCSS) presented a report titled “The Concept of Archipelagic State and the SCS:
UNCLOS, State Practice and Implication,冶 which reviewed the new developments
and core problems of the SCS issue while analyzing China蒺s relevant practices and
their implications.
First, Dr. Hong introduced post鄄CLCS Submission development in the SCS.
There is no controversy over Indonesia蒺s partial submission in Northwest Sumatra,
Myanmar, the Philippines蒺 partial submission in Benham Rise Region or Brunei蒺s pre鄄
liminary information, but the joint submission by Malaysia and Vietnam and the sub鄄
mission by Vietnam have been objected by several States.
Second, the report analyzed the relation between sovereignty / maritime dispute
and freedom of navigation (FON) in the SCS, and pointed out, through analysis of
relevant speeches of the United States, Japan and India, that the FON issue is essen鄄
tially a core issue.
Third, after briefly analyzing the development of the archipelagic regime and its
impact, the speaker analyzed how the archipelagic regime should be reasonably ap鄄
plied by taking the Philippines蒺 practice of drawing archipelagic baselines as an exam鄄
ple.
Fourth, the report analyzed the issue of non鄄archipelagic States蒺 drawing of ar鄄
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chipelagic baselines, an issue that caused controversy in UNCLOS III, and remains
controversial in theoretical discourses after the launch of UNCLOS. For example,
Choon鄄Ho Park deems that such practice is not in line with UNCLOS; Churchill and
Lowe hold that such practice should comply with principles of customary international
law; and Kuen鄄chen Fu thinks that special geographic features, economic, political
and security matters should be taken into account in analyzing such practice.
In terms of state practice, principles similar to those for drawing archipelagic
baselines have been adopted by States such as Ecuador, Denmark, Norway, Spain
and Portugal for their oceanic archipelagos. China has also drawn straight baselines
for her Xisha Islands and Diaoyu Islands. Through her analysis of relevant practices
in China, Dr. Hong pointed out that the Diaoyu Islands case shows China蒺s flexibility
in drawing straight baselines and that such straight baselines should be used for the
Nansha Islands, which will help reduce other States蒺 concern over the freedom of nav鄄
igation. But economic and geographic factors as well as legal and political considera鄄
tions should be taken into account in actual application of this regime.
B. Non鄄archipelagic States蒺 Archipelagic Waters and
Maritime Dispute Settlement in the SCS
摇 摇 Prof. Kuen鄄chen Fu, who is concurrently Dean of the SCS Institute, Xiamen U鄄
niversity, KoGuan Chair Professor of Law, Shanghai Jiao Tong University, and Direc鄄
ting Expert of a National Social Science Fund鄄sponsored key project “Research on the
Strategy for Maintaining the Core National Interests of the South (China) Sea冶 (pro鄄
ject approval No. : 10zd&013), presented a speech on “Non鄄archipelagic States蒺 Ar鄄
chipelagic Waters and Their Implications for Maritime Dispute Settlement in the South
China Sea. 冶 After a review of the discussions on non鄄archipelagic States蒺 archipelagos
in UNCLOS III, Prof. Fu adverted to the deficiency of UNCLOS, and in light of rele鄄
vant practices in China, discussed the strategy that China may adopt on this issue as
well as the implications of such strategy for the SCS issue.
1. Straight Baseline of the Xisha Islands
Starting from an analysis of straight baselines proclaimed by China around the
Xisha Islands, Prof. Fu pointed out the following problems in the current practice of
the Xisha area: (1) it remains to be settled whether UNCLOS, article 8 applies to
the area, that is, the possible exclusion of innocent passage through waters within
straight baselines; (2) no free over鄄flight; (3) no transit passage; (4) no sea lanes
passage. However, if China claims straight archipelagic baselines, instead of ordina鄄
ry straight baselines in the Xisha and the Nansha Islands, innocent passage, free o鄄
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ver鄄flight, and sea lanes passage will be allowed in the waters encircled by the base鄄
lines.
2. Defects of UNCLOS
The second problem addressed by Prof. Fu is whether it is possible to amend
UNCLOS 40 years later after UNCLOS 芋. In 1974, various countries expressed their
confronting opinions in UNCLOS III with respect to the issue of archipelagic waters.
On one hand, archipelagic States represented by Indonesia described the concept of
an archipelagic State as essential to the national unity, political stability, economic,
social and cultural cohesiveness and territorial integrity, which claim found sympathy
with most countries, though opposed by countries like Turkey. On the other hand,
States like India, Portugal, Ecuador and Spain claimed that the archipelagic regime
should also be applicable for non鄄archipelagic States蒺 oceanic archipelagos. After the
Conference, UNCLOS as a package framework was adopted by way of interest ex鄄
change, but the issue of non鄄archipelagic States蒺 archipelagic water remains unset鄄
tled.
3. China蒺s Strategy
In light of the current situation, Prof. Fu suggested weighing the following two
strategies: (1) if China unilaterally allows, other than innocent passage, the sea
lanes passage through her SCS archipelagos, her “face冶 will be derogated, and such
a strategy will invite harsh domestic criticism; (2) if China may claim its SCS archi鄄
pelagic waters according to the “ amended冶 UNCLOS, her “ face冶 will be main鄄
tained, freedom of navigation and over鄄flight better protected, and a positive prece鄄
dent made for other similar non鄄archipelagic States蒺 archipelagos.
China will have both gains and losses in the latter strategy, but may acquire the
following practical interests: (1) a graceful turning around leading to easier bilateral
negotiations in the SCS region; (2) using drying reefs to demarcate its baselines,
thus acquiring longer baselines and larger water areas; and (3) applying the same
principle through other non鄄archipelagic States蒺 archipelagic waters in the world.
Finally, Prof. Fu reiterated the triple鄄level approach towards the SCS: level 1,
the SCS encompassing the whole “ semi鄄enclosed sea,冶 wherein coastal States may
cooperate on the living resources, the environment, navigation and scientific research
in accordance with UNCLOS, article 123; level 2, the SCS as China蒺s “historic wa鄄
ters冶 within the 1947 U鄄shaped line, wherein China is entitled to various priority
rights based on historical evidences; level 3, two or three “archipelagic waters冶 en鄄
closed by straight baselines drawn around the Nansha Islands, wherein China enjoy
full exclusive sovereignty, but without prejudice to other States蒺 right of transit pas鄄
sage.
313
International Workshop on State Practice of
Archipelagic Waters: A Summary Report
China Oceans Law Review (Vol. 2013 No. 1)
吁. Conclusion
As is made clear in this workshop, non鄄archipelagic States蒺 oceanic archipelago
is an issue not clearly addressed by UNCLOS, and a problem confronting many other
countries in the world. On one hand, keeping a watchful eye over relevant practices
of various States is indispensable for the study of new developments in the internation鄄
al law of the sea; on the other hand, the concept of archipelagic waters-a result of
compromise between State sovereignty and freedom of navigation-may provide a new
perspective for addressing the SCS issue. In this sense, this international workshop
has contributed to the clarification of this problem and analysis of its developmental
trend and impact.
(Translator: CHEN Xiaoshuang)
413
